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ZONING BOARD OF ADJUSTMENT
2688 MAMMOTH ROAD
LONDONDERRY, NH 03053

DATE: NOVEMBER 18, 2009
CASE NO.: 11/18/2009-5

APPLICANT: INEZ O. PAUL REVOCABLE TRUST
HENRY E. PAUL, TRUSTEE
75 LITCHFIELD ROAD
LONDONDERRY, NH 03053

LOCATION: 69 LITCHFIELD ROAD, 11-89-1, AR-1

BOARD MEMBERS PRESENT: = YVES STEGER, ACTING CHAIR
JIM SMITH, VOTING MEMBER
MICHAEL GALLAGHER, VOTING ALTERNATE
LARRY O'SULLIVAN, CLERK

ALSO PRESENT: RICHARD CANUEL, SENIOR BUILDING INSPECTOR/
ZONING OFFICER
REQUEST: AREA VARIANCE TO ALLOW A REDUCTION OF THE

CONSERVATION OVERLAY DISTRICT BUFFER
REQUIRED BY SECTION 2.6.3.2 AS RECOMMENDED BY
THE CONSERVATION COMMISSION.

PRESENTATION: Case no. 11/18/2009-5 was read into the record with no previous cases
listed. Clerk (O’'Sullivan also read Exhibit “A” into the record, a letter from the Londonderry
Conservation Commission.

#* [See also minutes of Case No. 11/18/2009-4 for abutting map and lot 11-89]
JIM SMITH: At this point, Richard, are you telling us that this variance is not required?

RICHARD CANUEL: Well, that's the way 1looked at it. Ilooked at the ordinance, you know,
it's an existing residential property. The use is not changing. It's a use that's allowed by the
ordinance in the Conservation Overlay District. It does enjoy some protection by the ordinance
because it is an existing residential property, existing residential structure, existing residential
use. 50, in my opinion, a variance is a moot point. But like I said, because the Conservation
Commission had already given a recommendation to the Planning Board and also sent a
recommendation to this Board, that's why we're here to hear the case. So it’s up to this Board to
decide whether it's even necessary to have this variance and go through that process.
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LARRY O'SULLIVAN: Shall we hear from Mike about this? Mr. Speltz?
RICHARD CANUEL: Sure, yeah. Absolutely.

JIM SMITH: Well, okay, I think on procedure, is it not...I may be wrong, my interpretation,
that the Zoning Officer's the one who has to make the decision that this is, in fact, in violation or
would be a violation of the zoning regulations? Not the Planning Board and not the
Conservation Commission?

RICHARD CANUEL: Well, in my opinion, looking at the ordinance and looking at the case, it’s
not a violation of the ordinance.

JIM SMITH: Then, in that case, I would think it would be moot.
RICHARD CANUEL: That was my opinion as well.
JIMSMITH: Because you're the one that was...

RICHARD CANUEL: Yeah.

JIM SMITH: 1If they want to appeal your decision to bring it to this Board, then that would be a
different situation.

RICHARD CANUEL: Well, that was my opinion as well. But like I said, because the comment
was already out there from the Conservation Commission to the Planning Board and to this
Board as well, it was too late to dead end it at that point, so...

YVES STEGER: And I heard the discussion on the letter about, you know, if there was any
additions or so, but they would have to go to the Planning Board anyway if that was to
happen...

RICHARD CANUEL: Yeah.

YVES STEGER: ...in which case, they would have to ask for...

JIMSMITH: No, because under that provision, there are certain protections of those residential
properties and there’s some ability for those to be expanded under the ordinance, the way
they’re written.

RICHARD CANUEL: Yeah.

JIM SMITH: Is that correct?

RICHARD CANUEL: Well, if there’s a reduction in the buffer to allow expansion to structures,
that’s done by Conditional Use Permit, which is administered by the Planning Board anyway,
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so that's not the purview of this Board in the first place. So if there’s any reduction in the C.O.
District because of structures to be expanded, that's not for your...

YVES STEGER: That's correct.
RICHARD CANUEL: ...for you to review anyway.
LARRY O'SULLIVAN: Can we get another expert opinion from the Conservation Commission?

RICHARD CANUEL: Yeah, it's up to this Board. Yeah, I mean, Mike's right here. Sure,
absolutely.

LARRY O'SULLIVAN: Since he’s here.

MIKE SPELTZ: The Conservation Commission’s concern is that there’s a line drawn on the
plan and you looked at the plan. Now, we can clearly agree that the existing structure, namely
the house, and we can probably agree that the paved portion of the driveway, if it's paved, fall
under...it’s not in this subsection of the zoning ordinance, but a more general protection that all
existing uses have from changes in ordinances, that, I think, is the basis of Richard's argument.
And we agree. But the problem is that that line that demarcates the overlay district runs
entirely through the parcel, so there’s more there than just a house and a driveway. And we
wanna define exactly where that line is. We don’t want to leave it at a hundred (100) feet. We
don’t want to say that there's forty (40) feet of Conservation Overlay District, then there’s a ten
(10) foot driveway line that's out of the district, then there’s more overlay district on the other
side of the driveway. So we want to be able to simply say this part of that lot, namely the
driveway and the lawn, are out of the overlay district. That's a variance to what the zoning
ordinance requires. So the argument is not over the structure...or the structures if you want to
count the driveway as a structure. It's the land that's in that overlay district and not a structure.

YVES STEGER: But... without the subdivision and the addition, there was a portion that was
part of the overlay district, correct? In that lot.

MIKE SPELTZ: Well, no, because that was an existing lot that was grandfathered.

YVES STEGER: No, no, I'm saying even though it’s grandfathered, it is in the overlay district,
correct?

MIKE SPELTZ: Yes. Yes.

YVES STEGER: But that one is grandfathered, so the only thing we need to look at is the
addition, correct?

MIKE SPELTZ: You mean the subdivision.

YVES STEGER: The subdivision, yes.
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MIKE SPELTZ: Right. Once a subdivision was created, the lot lost its gra.ﬁdfathered status.
The lot did. Admittedly, the existing structures did not. Again, not because of anything in the
subdivision...

JIMSMITH: No...because here's where I would argue. When you read 2.6.3.6, it’s entitled
“Pre-Existing Residential Structures, Uses, and Lots.” So each one of those things is treated
separately.

RICHARD CANUEL: Right.

JIMSMITH: So, the driveway would be a residential use, in my mind, so that is a pre-existing
and enjoys the right to stay there forever. So the lot, I have to say, is changed but the other
things haven’t changed. So when you read down here under 2.6.3.6.1.1, “The dwelling or
residential use lawfully existed prior to the adoption of this Section by the Town Council,” so
those are exempt. So I would say the driveway and the house are there legally.

MIKE SPELTZ: Iagree.

JIM SMITH: So why would you have to change the buffer?

TIM WININGS: I think their concern is the lawn area and how it's maintained. They don't
want...

JM SMITH: But that's a residential use.

TIM WININGS: It is a residential use.

JIM SMITH: And it’s in existence,

TIM WININGS: And they were willing to take that out of it, so we're just trying to get the
specifics and because this has not been applied before, we're trying to set a precedent here on
interpretation and make sure everybody’s on the same page.

JIMSMITH: Richard...

YVES STEGER: So essentially your argument is that because of the subdivision, the
grandfathering does not exist anymore?

LARRY O'SULLIVAN: Mm-hmm.
JIMSMITH: No...

YVES STEGER: Which means...
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JIMSMITH: No, it's...

LARRY O'SULLIVAN: The use itself.

JIMSMITH: The way it reads...

LARRY O'SULLIVAN: It is residential.

RICHARD CANUEL: That changes the lot but it doesn’t change the use.
JIM SMITH: “Pre-Existing Residential Structures, Uses, and Lots.”

YVES STEGER: Uses and lots.

JIMSMITH: So, all three of them are treated separately.

RICHARD CANUEL: Right.

YVES STEGER: Okay.

JIM SMITH: So you change the lot but still leave it as a residential use. That use hasn't
changed. The house hasn’t changed. So those are still pre-existing, protected uses.

LARRY O'SULLIVAN: Uses.
YVES STEGER: Yeah.

LARRY O'SULLIVAN: Mm-hmm. Why would he need...I don’t understand why we would
need a variance...

RICHARD CANUEL: That's what I'm saying. The reduction does not apply because they
enjoy an exemption because they’re an existing use. If you read further into that section, it says
‘the dwelling and the residential use that lawfully existed prior to the adoption of this
ordinance.” It's exempt. So then that buffer would not apply. So then applying for a reduction
in that buffer is a moot point.

YVES STEGER: And any concerns we would have about what happened to that
subdivision...so that additional lot would have to go in front of the Planning Board anyway if
there was anything because that one would not be grandfathered, so if they wanted to puta
structure in there...

JIM SMITH: Well, that would be a different issue.

RICHARD CANUEL: Right.
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YVES STEGER: T understand.
JIM SMITH: Yeah.
YVES STEGER: I understand. I understand.

LARRY O'SULLIVAN: I think what you're looking for is you want a finding from this Board on

whether those uses...I'm sorry, whether those items, the use, the land, and the...what was it,
the...?

YVES STEGER: The lots?
LARRY O'SULLIVAN: ...the lot itself were separate items that can be grandfathered?

MIKE SPELTZ: [don’t know that we have an issue over the lot itself. Ithink Richard just
summarized that. That there’s definitely the lot has lost its grandfathered status and we're in
agreement that the clearly defined uses, and I included the house and the driveway among
those, there’s no argument there. But there is other areas and I haven't been to the land itself to
exactly tell you what's there. I'm sure there’s a street, there’s sort of a gravel area, there’s
probably a swale. There might be some bushes that are wild or not wild. There’s some grass
that might be mowed or not mowed. So there’s an area of ambiguity there and what I'm trying
to do is establish a precedent that says rather than, in the future, argue about what was an
existing use and how it was used and how that lawn was maintained, we just move the line, get
it so that we push the Conservation Overlay District back closer to the wet area and we don’t
ever have to get into these kind of arguments. In this particular case, I'm pretty satisfied that
there's never gonna be a problem but we are setting a precedent of how we deal with this
situation of a lot that loses its grandfathered status as uses in the overlay district.

LARRY O'SULLIVAN: Well, I think we just agreed that it wouldn’t lose it. That our finding
would be that it doesn’t lose its grandfathered use.

TIM WININGS: From a practical matter, what it really means is that if you interpret it that it
does not need the variance and the buffer stays at one hundred (100) feet, any future additions
or uses that the owner wants to place within that buffer then would require additional variances
or approvals from Town in some form or matter.

YVES STEGER: Mm-hmm. Yeah.
LARRY O'SULLIVAN: Mm-hmm.

RICHARD CANUEL: No, it would not. I'm sorry, no. If you look at that section that we're
talking about under “Pre-existing Residential Structures, Uses and Lots,” it says,
“Notwithstanding other provisions of this section, the construction of additions and extensions
to one and two family dwellings and accessory residential uses shall be permitted within the
CO District,” so it's a moot point. ] mean, they can put additions onto the building in the C.O.,
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District. It's protected as an existing use and existing structure by the ordinance. So it wouldn't
require an additional variance.

TIM WININGS: Well, say they wanted to put a swimming pool in.

RICHARD CANUEL: If that's a use that's permitted in the C.O. District, which it’s not, they
would require a variance for something like that. But an addition to the existing residential
structure would not require any additional variance...

TIM WININGS: So it's a minor point but one that...

MIKE SPELTZ: Well, Richard, I'd have to disagree with you there because the “provided that”
says that the use “lawfully existed prior to the adoption,” so, in Tim's example, if there was a
swimming pool there before, then, you know, I don’t see that you could add one.

RICHARD CANUEL: Right.

LARRY O'SULLIVAN: Iagree you couldn’t add it. Not without a variance, right?
RICHARD CANUEL: Right. Yeah.

LARRY O'SULLIVAN: The swimming pool, that is.

RICHARD CANUEL: Yes. That would be a new structure, that’s a structure that’s not allowed
in the C.O. District. That would require a variance. But to put an addition to the existing
residence, it would not require any additional approval to do that, other than a building permit.

YVES STEGER: I'm still at a loss because you're ready to move the buffer zone and reduce it,
even though we could keep it where it is by just saying there is no need for a variance.

MIKE SPELTZ: Right.

YVES STEGER: And you probably would have no more protections or less protection than if
we did a variance. Is that correct?

MIKE SPELTZ: That's correct. But we would be very clear and unambiguous about what is a
prior and what is an existing and what is a future use and what can and cannot happen in that
gray area that’s in the overlay district still because we have not considered it here but there’s
nothing on the ground to show what was going on there. It's not the house, it's not the
driveway. There’s this other forty (40) feet or so. I mean, as it turns out, if you look on the plan,
you'll see that the overlay district comes on the other side of the driveway.

YVES STEGER: So, if we go through the variance at this time and we change the overlay
district, that would automatically change the status from grandfathered to new, correct?
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RICHARD CANUEL: [don’t think so. All you would be doing is granting a variance to reduce
the buffer itself on that particular property. You can do that. Idon’t think it's necessary to, but
the Board can certainly do that.

LARRY O'SULLIVAN: 1don’t see the benefit,

RICHARD CANUEL: Yeah, I don't see why yoﬁ need to. That was, when I looked at the case
myself, it's like, it's not necessary to grant the variance to do that because the property is already
protected by the ordinance as a pre-existing use.

LARRY O'SULLIVAN: And it would be protected even if we grant the variance.

RICHARD CANUEL: It would still be protected by the requirements of the ordinance, yeah.
Any construction within that C.O. District would have to comply with the parameters of the
C.O. District provisions in the ordinance.

LARRY O'SULLIVAN: Idon’t think you're ever gonna eliminate the need to have the Board
hear stuff that is new in the C.O. areas or the requests by, you know, people who are doing

subdivisions or what have you. It would be nice to be able to say you're never gonna need a
variance if, you know, we have the precedent but every case is heard on its own merits, so...

RICHARD CANUEL: See, in my opinion, there's greater chance of protection by not reducing
the buffer, so...

YVES STEGER: That's what I was thinking, too. We're definitely in unchartered territory here.

JIM SMITH: Well, I think our way out of this is to defer to the Zoning Officer's interpretation
and follow his interpretation which says a variance is not required. So this case is a moot case,
should never have been brought to the Board in the first place. The only way that it could get to
this Board would be if either the Conservation Commission or Planning Board or some other
interested party...

LARRY O'SULLIVAN: Appeal.

JIMSMITH: ...was to appeal his appeal his decision to this Board. And that would be the only
way it could legitimately get to us.

RICHARD CANUEL: Yes.
YVES STEGER: I think that’s a good wording.

RICHARD CANUEL: Imean, like I said, the Board can certainly make a decision to granta
variance to reduce the buffer but...

JIMSMITH: But you haven’t made a decision...
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RICHARD CANUEL: ...I think it's a moot point. I don’t think it's necessary.
JIM SMITH: You haven’t made a decision.

YVES STEGER: Yeah.

RICHARD CANUEL: No.

JIM SMITH: Until you make a legitimate decision, nobody can appeal your decision.
RICHARD CANUEL: Right.

YVES STEGER: What do you think?

LARRY O'SULLIVAN: I think we're here and we ought to do it.

YVES STEGER: Yeah.

LARRY O'SULLIVAN: Let's get it over with.

YVES STEGER: No.

JIMSMITH: No, I mean, he hasn’t made a decision. If he hasn't made a decision, how can we
hear the case?

LARRY O'SULLIVAN: We wouldn’t have it listed it here if he didn’t make a decision.

RICHARD CANUEL: Well the thing is, this didn’t come to me to make a decision in the first
place. This went to the Planning Board first because it's a subdivision. And becauseit’'sa
subdivision that involves the Conservation Overlay District, the application was sent to the
Conservation Commission for review. That's required by our ordinance. And based on their
comments is why the applicant is applying for the variance. That's why we're here. It didn't
come to my office for review first because they didn't apply for anything. They didn’t apply for
a building permit, they didn’t apply to do anything in that particular district. So it wasn’t under
my jurisdiction to review in the first place.

JIMSMITH: Okay. Well...

LARRY O'SULLIVAN: So I would reiterate what I said before is that we're not making any use
changes, we're not making any construction changes, there's nothing new, there’s a lot line
difference. So as far as I'm concerned, there is no need for it either.

YVES STEGER: Yes, I agree. What do you think?
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JIMSMITH: I think...

YVESSTEGER: Essentially, we can say the Zoning Board decides that there is no need for a
variance based on 2.6.3.6, existing conditions, and then if somebody thinks that we are in error,
then...

JIMSMITH: No, see, that's the problem with that.

LARRY O'SULLIVAN: What we need to do...If you don’t mind, if we need to do anything, it
isn't gonna be that, it's gonna be that we agree with the Zoning Officer, his decision that there is
no...and that way we can eliminate the need for an appeal because that way there won't be an
appeal. It's already been heard. Capice? Anybody...?

JIMSMITH: Okay, I think...here’s where [ have a problem. If somebody is going to appeal the
interpretation of the zoning regulation, the interpretation, by ordinance, is supposed to be made
or is required to be made by the Zoning Officer. If the Planning Board or the Conservation
Commission had a question on either of those two issues, they should have sent that question to
the Zoning Officer for a decision. Then and only then, if he made the decision that it required a
variance, then the case should have come forward. Since that hasn’t been done, the procedure
has not been followed, so therefore, I think the whole thing is moot and there’s no point in
discussing this any further and I think this is a dead case until someone makes a formal
application to the Zoning Officer to interpret this section of the zoning regs which has not been
done. It's not part of our purview.

YVES STEGER: Yeah, our understanding of the zoning ordinance is that a variance is not
required.

JIMSMITH: No, because it’s not even that ballpark.

LARRY O'SULLIVAN: It hasn't gotten that far.

MICHAEL GALLAGHER: Right.

JIMSMITH: It's not in that ballpark.

RICHARD CANUEL: Well, see, the thing is, you have an application before you. You need to
make a decision on that application. If your decision on the application is that a variance is not
required based on the requirements of the ordinance, then that is your decision. You need to
make a decision one way or another. Whether to grant a variance or that a variance is not
required. You know, one way or the other. You need to make a decision on the application.

LARRY O'SULLIVAN: I'd like to make a motion. Are you ready for a motion?

YVES STEGER: Yeah, sure.
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LARRY O'SULLIVAN: I'd like to make a motion that a variance isn't required for case
11/18/2009-5.

YVES STEGER: Anybody wants to second that?

JIM SMITH: TI'll second it.

YVES STEGER: Okay. Any further discussion? Okay, anybody in favor, say ‘aye.’
MICHAEL GALLAGHER: Aye. |

JIMSMITH: Aye.

LARRY O'SULLIVAN: Aye.

YVES STEGER: Aye. Anybody against, say ‘nay.’

[no response in opposition]

RESULT: THE MOTION THAT A VARTANCE IS NOT REQUIRED FOR CASE NO.
11/18/2009-5 WAS APPROVED, 4-0-0.

RESPECTFULLY SUBMITTED,

LARRY O'SULLIVAN, CLERK
TYPED AND TRANSCRIBED BY JAYE A TROTTIER, SECRETARY

APPROVED DECEMBER 16, 2009 WITH A MOTION MADE BY LARRY O’'SULLIVAN,
SECONDED BY YVES STEGER AND APPROVED 4-0-2 (VICKI KEENAN AND NEIL DUNN
ABSTAINED AS THEY HAD NOT ATTENDED THE MEETING).
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